the confirmation rate. Both help capture the costs of going through the nomination process. Long confirmation processes, even if eventually resulting in confirmation, can dissuade potential candidates from even accepting the nomination, as their lives are essentially put on hold while the process drags on. Although occasionally nominees may withdraw during the process, most potential nominees presumably value avoiding bitter confirmation fights altogether. Fights that end in defeat impose significant costs on the nominees and only very rarely provide him or her with any real benefits from the notoriety the nominee has achieved. Obviously, unless the position is made more prestigious as a result of the greater scrutiny, the greater the cost of obtaining the position, the fewer will seek it, thus lowering the quality of the pool of nominees.
Given the economic and moral regulatory issues before the courts, it is not surprising that the nomination battles are so contentious. As recent evidence from Sunstein, Schkade, and Ellman (2003:48) indicates, with few exceptions such as "criminal appeals, takings, and federalism," the political affiliation of circuit court judges predicts how they will vote on cases, 4 though the effect is relatively weak since it only applies "to published opinions and ignores the vast bulk of unanimous unpublished dispositions, and even in published opinions the effect is weak (most are unanimous)." 5 The results shown below indicate that neither Democrats nor Republicans have "clean hands" in this debate, and that the problem has been getting progressively worse over time. Both sides carefully pick which numbers to emphasize in the debate. For example, the new Democratic minority leader Harry Reid argues that during President George W. Bush's first term, " [w] e have approved for the president of the United States 204 judges the last four years. We've turned down 10. Even in modern math, that's a pretty good deal" (Mann 2005) . These numbers exclude those nominees who never made it to the floor for a vote and it lumps together both district and circuit court nominees. In contrast, Republicans emphasize the confirmation rate for circuit court judges, who have been confirmed at much lower rates. The choice of which numbers the different parties emphasized Lott, Jr. 409 4 Posner and De Figueiredo (2004) provide evidence on judicial voting for the International Court and see Linquist, Yalof, and Clark (2000) for evidence regarding Supreme Court nominees.
was reversed during the last four years of the Clinton Administration. A careful examination indicates that over the last couple of administrations, while the confirmation rate of circuit court judges has fallen, the confirmation rate of district court judges has risen.
This article represents the first empirical study to systematically describe how the length of the nomination process has changed over time as well as how that process has been applied against Republican and Democratic administrations. 6 Obviously, many factors, such as the quality of nominees, have to be taken into account. The timing of these changes, as well as what factors can explain them, remain to be examined.
II. Existing Literature
Several papers have systematically analyzed the length and confirmation rate of the judicial confirmation process (Bell, 2002; Binder & Maltzman, 2002; Nixon & Goss, 2001 ). These three papers concentrate on circuit court nominees. Bell looks at the nomination process of federal circuit court nominees from 1979 to 1998; Binder and Maltzman from 1947 to 1998; and Nixon and Goss from 1892 to 1996. 7 All of them find that divided political control of
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6
The previous discussions that I know of are provided by Bell (2002:592) , Hartley and Holmes (2002:270-73) , and Sheldon Goldman (2003) . Although he does not estimate any regressions that attempt to control for factors that are changing over time, Goldman provides the most comprehensive discussion of the length of the confirmation process to date by listing the average length of confirmations by Congress from 1977 to 2002. He conjectures that the last year of a presidential administration makes confirmations more difficult and he mentions the importance of divided control between the presidency and the Senate, but no systematic empirical tests are provided. Bell spends only a couple of sentences stating that after 1995 "the number of days between nomination and confirmation has increased dramatically. Today, many nominees wait between 200 and 300 days for a confirmation." Hartley and Holmes provide a description of the increase in mean times to confirmation from President Nixon to the 105th Congress under President Clinton, but no systematic regressions are run and no discussions of statistical significance are provided. Stratmann and Garner (2004) run regressions that explain the length of the judicial confirmation process, but they do not see how the process is changing over the two administrations that they examine, separate out district and circuit court nominees, nor include anything other than ABA rating and prior judicial experience to see how different quality judges and treated. Lott (2001) examines other aspects of the judicial confirmation process.
the Senate and presidency has an important impact on how long it takes to confirm a judge. For example, Binder and Maltzman find that confirmation rate at any point in time twice as high as when the same party controls both the presidency and the Senate. There are some differences in what these studies examine. Bell finds that the impact of a presidential election year and importance of interest groups, as well as how well female and minority nominees do, all have different impacts when government is divided. Binder and Maltzman also claim (2002:197) that the Senate "does not treat critical nominations differently than other nominations, all else equal." They measure how critical a nomination is by looking at how ideologically divided a circuit court is. Nixon and Goss claim that female and minority nominees, as well as nominees to fill a vacancy created by death, take considerably less time to get confirmed.
These papers are interesting, but none of them systematically break down how the confirmation process is changing over time, nor do they account for the nominees' quality beyond the American Bar Association (ABA) rating for nominees, which, given the perceived biases of the ABA, could mean something quite different for Republican and Democratic nominees. Also, none of these estimates account for geographical or time differences in the confirmation process. McCarty and Razaghian (1999) study the confirmation process of nonjudicial executive branch nominations from 1885 to 1996. For cabinet officials, the length of the nomination process is affected by divided government (presidency and Senate controlled by different parties) as well as the size of the ideological gap between the two parties in the Senate, though divided government does greatly lengthen the process for lower-level positions. They also find that nominations go through more quickly early in a president's term, and that Republican as well as Justice Department nominations in general tend to take relatively long. In a rough comparison between the preand post-New Deal periods, they do not find any differences in the length of the confirmation process over time.
There is also work on how the confirmation rate has changed over time. For example, Hartley and Holmes (2002) find that the fraction of lower court nominees confirmed does not change when party control differs between the White House and the Senate, though they do not account for other factors that may affect judicial selection. Lott, Jr. 411 8 Nixon and Goss do account for a District of Columbia Circuit Court dummy but do not do anything else.
III. Data
Data were collected on nominees who were publicly announced, whether they were confirmed or defeated or withdrawn. The so-called Lower Federal Court Confirmation Database was used for information on district and circuit court judges from 1977 to 2000 to find the nomination date, whether the nominee was confirmed, the confirmation date, the court to which the nominee was appointed, and the nominee's gender and race.
9 Information on the judicial nominees from 2001 through the end of 2004 was obtained from the Office of Legal Policy in the Department of Justice.
10
Biographies on federal judges from the Federal Judicial Center provided information on race, whether the nominee had been a federal or state judge, graduate from a top-10 law school, had served on the law review, and the incumbent judge for all judges from 2001 on, and this information was used to fill in gaps prior to 2001.
11 ABA ratings for judges from 1989 through early 2004 are from the American Bar Association.
12 Previous data for earlier years are available from the Lower Federal Court Confirmation Database. The data for the last part of 2004 were obtained from the Senate Judiciary Committee.
13 Short biographies on all Clinton nominees (including those not confirmed) are available from the Clinton Presidential Materials Project.
14 Lexis-Nexis searches were used extensively to fill in missing race and political affiliation information. Such searches were also extensively used to find information on nominees who were not confirmed.
15
In a series of papers, Landes, Lessig, and Solimine (1998) and Stephen Choi and Mitu Gulati (2003, 2005) have developed various objective meas-
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ures of judicial quality. Landes et al. focus on the rates that judges are cited outside and inside their circuits both in terms of their total influence (total citations adjusted for experience) and average influence (citations per published opinion). They generate these ranking from regressions that account for such factors as the judge's tenure, the number of opinions authored each year by the judge, and the total number of published opinions in the courts of appeals each year, as well as whether the judge is chief judge, on senior status, and/or retired. Choi and Gulati's (2003) method is simpler but covers more characteristics. Judicial rankings are based on how frequently judges are cited outside their circuit, the number of opinions they write, and their judicial independence (whether judges vote in accordance with other judges nominated by the same political party). 16 There are 11 different components to their "composite" index and it is important to try to disaggregate them.
These two measures cover different time periods. Landes et al. cover judges on the courts of appeals in 1992 who had at least six years of experience by 1995 (for my purposes, nominees from the Carter, Reagan, and Bush I Administrations), while the Choi and Gulati indexes focus on published opinions of judges from 1998 to 2000 who were appointed prior to January 1, 1998 (the Carter through first three-quarters of the Clinton Administrations). Unfortunately, these dates, especially for the Landes et al. data, make us unable to use this to study much of the recent changes in the confirmation process.
These measures have the advantage of examining how judges actually turned out and not simply relying on "input" measures such as what law school the nominee went to. Presumably, the Senate and president are able to guess on average how well a nominee will do once he or she is on the bench and it is useful to see whether the best judges had particularly easier or more difficult times getting through the confirmation process.
The ABA ratings are on an 11-point scale that ranges from "not qualified" to "extremely well qualified." The different gradations include not qualified/qualified, qualified/not qualified, qualified, qualified/well qualified, and so on. The presidential approval ratings are from the Gallup Lott, Jr. 413 survey.
17 Information on the senators from each state at the time of nomination and their political affiliation was obtained from the Congressional Biographical Directory.
The Almanac of the Federal Judiciary provided detailed information on many of the nominees, such as where the judicial nominees clerked (state supreme court, federal district court, federal appeals court, or the U.S. Supreme Court). All clerkships are surely not the same, with the U.S. Supreme Court being the most difficult to obtain, followed by the federal appeals court and then the federal district court. Using the rate that judicial nominees had held clerkships as a measure of quality is somewhat problematic because the number of available clerkships has risen over time. One way of trying to account for this is to examine how the returns to having obtained different levels of clerkships vary across any given president's nominees. 18 An attempt was also made to use the Almanac's survey of lawyers who later had cases before the judge that evaluated whether the judge was "smart" or not, but all the judges seemed to be described as at least smart, and any finer categorization seemed arbitrary given the relatively imprecise statements made by the lawyers. However, it was surprising that all the judges were rated as at least being smart, and it provides some evidence that even the judges who made it through after receiving a "qualified/nonqualified" rating from the ABA were able to function intelligently on the bench.
The Almanac was more useful for obtaining information on judicial temperament and political views. The evaluations presented from lawyers provide fairly clear statements on whether a judge's temperament could be classified as bad, fair, or good. The classification of a judge as having a "bad" judicial temperament is illustrated by lawyers' comments on A. Raymond Randolph and Richard F. Suhrheinrich, two nominees by George H. W. Bush.
For example, several lawyers said of Arthur Raymond Randolph: "No one will ever accuse him of excessive tact"; "He can be difficult and nasty if he is against you in a case"; "His questions can be tinged with sarcasm"; "He can sometimes be a little surly"; "He appears to be a little sour from the
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The Judicial Confirmation Process: The Difficulty with Being Smart bench-not because he is displeased, or is going to vote against you-it is just the way he is." About Richard F. Suhrheinrich, they said: "His judicial demeanor leaves something to be desired"; "His demeanor is a problem. He's not necessarily attorney friendly"; "His interpersonal behavior is abysmal"; "You need to wear armor when you have him on your panel"; "Some people say he's mean-spirited. I would say he has a harsh streak"; "He's a bully."
Examples of judges classified as fair have evaluations that contain phrases like: "He's gruff, but treats attorneys OK"; "He is generally courteous and cordial and sometimes testy and argumentative"; "His demeanor is all right"; "She can actually be quite hostile on oral argument." By contrast, those discussed as "good" were described as: "He has a fantastic temperament"; "He treats lawyers very well"; "There is no problem with his temperament."
As far as political views go, lawyers noted that judges were either liberal, moderate, conservative, libertarian, or neutral. Some judges were categorized differently on the political scale by different lawyers. When that was the case, those judges were simultaneously listed in multiple categories. The reason for distinguishing judges by political views rather than merely by who appointed them is that obviously not all nominees from even the same president have the same views.
Unfortunately, the Almanac's survey information is only provided with a several-year lag and thus covers very few of George W. Bush's nominees. Indeed, only seven circuit court nominees and 14 district court nominees have such survey information.
IV. A First Examination of the Data
The following graphs clearly show how nominees in recent years have taken a dramatically longer time to be confirmed, and that the confirmation rate of circuit court nominees has fallen. Figure 1 illustrates that over the last 26 years it has taken much longer to get nominees through the confirmation process for the judges. A rough look at this figure shows that the nomination process can possibly be broken down into three distinct periods. From the Carter Administration through the first six years of the Reagan Administration, the length of the confirmation process, for both district and circuit court nominees, fairly consistently remained around 50 days. However, during the last two years of Lott, Jr. 1977-78 1979-80 1981-82 1983-84 1985-86 1987-88 1989-90 1991-92 1993-94 1995-96 1997-98 1999- Reagan's second term, things changed. With the Democratic takeover of the Senate and the battle over Judge Robert Bork's nomination to the Supreme Court in 1987, it took 120 days for both district and circuit court nominees to get through. That new higher rate continued through 1993-1994. The final period appears to extend from when the Republicans took over the Congress in 1995 through the first Bush Administration, though the circuit court nominees during the first two years of the Bush Administration took a dramatically longer period of time (about 320 days (or 200 percent) longer than the was the case during the last two years of the Clinton Administration). It is only during this last period that circuit court nominees take much longer than those for the district court.
Since comparisons are naturally made by presidential administrations, Figure 2 breaks down the length of the nomination process by administration. The results largely illustrate what was already shown in Figure 1 , but demonstrate the very consistent growth in the length of the confirmation process starting with the first Bush Administration and the explosion in the length of the confirmation process for circuit court nominees that started for Clinton and continued growing under Bush II. The gap between the district and circuit court nominees under the Clinton and Bush II Administrations is remarkable. These figures undoubtedly underestimate the impact of these delays because as the nomination process gets progressively more difficult, nominations that would previously have been made would no longer be made.
An even bigger change occurred in how long it takes to confirm nominees to the District of Columbia Circuit Court, which is the second most powerful federal court and considered a training ground for future Supreme Court Justices. During the Carter, Reagan, and Bush I Administrations, it Lott, Jr. Reagan's district court nominees were confirmed within a single month. By contrast, it took almost three months for Bush II nominees to reach the same rate. The distributions of confirmation lengths were almost identical under both the Clinton and Bush I Administrations. For circuit court nominees in Figure 4 , Reagan got the same percentage of judges confirmed within the first month that it took Bush II to achieve. The whole process of delay can be seen in these figures. Carter got over 80 percent of his nominees confirmed within two months, while Bush II took a year to obtain a similar percentage.
The changes in confirmation rate are not as dramatic as the changes in the length of time to confirmation. Indeed, the confirmation rate for district court nominees during the 2003-2004 term ended up at virtually the same rate that it started with in 1977-1978. What has changed is the confirmation rate for the circuit court. Although the appeals court confirmation rate for any Congress ranged from 92 to 100 percent from 1977 to 1986 and was again as high as 100 percent during the first two years of the Clinton Administration, the rate has not risen above 82 percent after that. Clinton suffered the lowest confirmation rate during his last two years in office, though overall Bush II had a 10 percentage point lower confirmation rate Lott, Jr. at 64 percent (see Figure 5 ). Figure 5 also shows that while Bush II faced lower circuit court confirmation rates, the District of Columbia Circuit Court is again singled out for special discrimination. During the Clinton Administration, while two out of nine District of Columbia Circuit Court nominees were defeated, four out of five were defeated under Bush II. Figure 5 looks at the numbers for the Supreme Court, and the only consistent pattern is that all but two of the presidents (Nixon and Reagan) experience 100 percent confirmation rates.
20
A broader issue is whether these changes over time, particularly during Bush II, could be explained by changes in the quality of the nominees. Quality is measured by whether the nominee attended a top-10 law school,
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The Judicial Confirmation Process: The Difficulty with Being Smart 20 Lyndon Johnson had an interesting experience in that he had nominations for the Chief Justice and another position on the Court that were never consummated because the persons they were supposed to replace only left after Nixon became president. 
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21 Given that the top-10 law schools account for a smaller share of total lawyers over time, one would expect the share of nominees from those schools to decline. 22 The data are from their Appendix H. served as a judicial law clerk, and ABA ratings. In terms of either what law school the nominees attended or their ability to obtain clerkships, quality rose consistently from Bush I to Clinton to Bush II. 21 Combining the top two ABA categories together (well qualified and well qualified/qualified), Bush II's circuit court nominees do not obtain as good ABA ratings (65 percent) as Carter (77 percent) or Clinton (72 percent), but much better than the ratings for Bush I (56 percent) or Reagan (52 percent). It is difficult to discern any pattern in these four figures that would offer much of an explanation for the lengthened confirmation process or the drop in the confirmation rate.
As mentioned before, a better measure of quality may be the actual productivity of judges after they have obtained their positions, though the two measures by Choi-Gulati and Landes-Lessig-Solimine (LLS) show different patterns of change over time. Figure 6 shows how the Choi-Gulati composite quality rating varies for the first four administrations studied here. The Choi-Gulati rating is based on the number of decisions produced by a circuit court judge, the cites to those decisions in circuits outside the judge's own circuit, and the judge's independence. 22 This measure does not explain changes over time in either how long it takes for confirmation or the confirmation rate. Both Carter and Clinton nominees have very low ratings (with Carter having the lowest) while Reagan nominees have by far the highest ratings.
The LLS total influence indexes based on outside and inside circuit citations are illustrated in Figure 7 . The inside circuit citations is similar to the Choi-Gulati rating in that judicial quality peaks with Reagan's nominees, but outside circuit citations show that judicial quality is declining over time across the three administrations shown.
These ex-post measures of quality are obviously not available to either the Senate or the president during the confirmation process, but it is rational to expect that they have some general idea about the quality of nominees and it is the one objective measure not of the inputs into being a good judge (education, etc.) but of the outputs (the quality of their decisions). Unlike the other ex-ante measures, the Choi-Gulati and LLS indexes imply that the quality of judges has declined at least since the Reagan Administration. If correct, these measures raise concerns that the quality of judges has been falling while the confirmation process has become progressively more difficult.
Nominees' political views as measured by lawyers surveyed by the Almanac of the Federal Judiciary also do not explain the changes in confirmation rates or the length of time to confirmation. Although the sample is extremely small and contains information on only five of the 34 circuit court nominees who have been confirmed under Bush II, lawyers did not perceive Bush's circuit court nominees who were confirmed as conservative as Reagan's or Bush I's nominees and more lawyers perceived them as slightly more liberal. Nor did they perceive Clinton's nominees as being as liberal as Carter's.
Finally, the data allow a rough look at the claim that "delays in approving Clinton's minority and female judges showed racist and sexist
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The Judicial Confirmation Process: The Difficulty with Being Smart Figure 6 : Choi-Gulati composite quality rating (equal weighting of quality, productivity, and independence using opinions during the 1998-2000 period for active circuit court judges age 65 or less in 2003).
tendencies in the Senate" (Holland 2000b; Ross 2000) . Since those claims were based on aggregating district and circuit court judges together, I have done that here simply for comparison, and doing this shows that there is indeed an increase in the length of confirmations for African Americans, Hispanics, and women. Yet Bush's African-American and female nominees are taking even longer to confirm than Clinton's did-245 days on average versus 141 and 230 versus 172, respectively. Clinton's Hispanic nominees took much more time than Bush's (234 days vs. 191), but it is not correct to argue that there was systematic discrimination against minorities as a whole.
This rough initial examination of the data indicates that it has taken much longer to get judges confirmed, but there has also been a sharp drop in confirmation rates for circuit court judges. The graphs clearly show how important it is to separately examine district and circuit court judges. Combining the two groups would clearly hide the changes that are occurring within the more important positions. Lott, Jr. 423 Figure 7 : Landes, Lessig, Solimine indexes for total influence (circuit court judges who were on the bench by January 1, 1992 and who had served at least six years by 1995).
V. A More Systematic Examination
A. The Length of Confirmation Process
Obviously, many factors affect both the length of time to confirmation as well as whether a nominee will even be confirmed. Probably the most important effect is simply whether the Senate and president are of the same party. The speed at which hearings are held, the rules under which they are considered (e.g., whether it takes both home state senators to block a nomination using so-called blue slips), and even the likelihood that the nominee can muster a majority in committee or on the floor are all affected by whether the same party controls the presidency and the Senate. Since the senators from the judge's home state have a disproportionate influence on confirmation through the use of blue slips, controls are also used for the different possible party affiliation combinations of home state senators and the president. Over time, the rules have varied on whether it requires either both or one home state senator to block a vote on a nominee. 23 The year of a president's term also seems to be important as election years (particularly the year of the presidential election) may greatly lower the rate at which the Senate votes on nominations. As noted in the Introduction, many believe that the race or gender of nominees affect how their cases are handled before the Senate. Other factors include the quality of judges (as measured by where they went to law school or clerked or their ABA rating), whether the nominee already has a record as a state or federal judge, whether the nominee engaged in private practice or worked in the government, the number of nominations in a year, and whether a nominee is renominated by a different president. Table 1 examines the number of days between nomination and confirmation. Negative binomial regressions are used because of the count nature of the data and since the mean and variance of the days-toconfirmation variable are not equal. Three regressions are reported for both district and circuit court judges: dummy variables for the administration that first nominated different judges and a dummy variable for whether the same party controls both the presidency and the Senate, that specification with
424
The Judicial Confirmation Process: The Difficulty with Being Smart 23 When Senator Orrin Hatch ran the judiciary committee during the Clinton Administration, a vote would not occur "if either home-state senator objected to a nomination to the federal bench." This rule continued during George W. Bush's first term when the Democrats controlled the Senate. When the Republicans took over under Bush II, the rule was changed to only block votes when both of a home state's senators objected (Curry 2004 Using negative binomials with incident-rate ratios to estimate the number of days. t statistics are shown in parentheses. For the F statistics, the chi-square value is shown and the number in parentheses is the probability that the difference is statistically significant.
Note: Data sources are listed in Section III.
state fixed effects, and finally those variables plus the other factors mentioned above. The coefficients are incident-rate ratios and show the percent change in the number of days for a one-unit change in the exogenous variable. (Cox, exponential, and Weibull survival time maximum-likelihood models were examined, and the pattern of results were very similar to what is shown in Table 1 .) The patterns for district and circuit court judges are very similar. The simplest regressions show that after the Carter Administration, the length of time to confirmation initially got shorter under Reagan and Bush I by some 20 percent for district court judges and between 13 and 47 percent shorter for circuit court judges. All the estimates imply that the Clinton Administration district court judges took at least 12 percent longer and circuit court judges at least 71 percent longer to be confirmed. Bush II's district court nominees took at least 53 percent longer and circuit court nominees at least 103 percent longer. The results thus confirm the previous graphs and show that even after other factors are taken into account, the confirmation process takes much longer and that this process has gotten particularly long for circuit court judges, with Bush II's circuit court nominees taking between 2.8 and 3.8 times longer to be confirmed than under his father. With the general exceptions of the differences between Reagan, Carter, and Bush I, the differences between those first three administrations and either the Clinton or the Bush II Administrations were very statistically significant.
Not surprisingly, having the same party in control of both the presidency and the Senate makes a large difference in how long confirmation takes and the effect is somewhat larger for the more contentious process involving circuit court nominees. Having a unified government reduces the length of the confirmation process for district court nominees by 46 to 48 percent and for circuit court nominees by 52 to 60 percent.
Some other variables also provide consistent effects for both district and circuit court nominees. Also as expected, more nominees in a year slows down the speed with which any nominee will be confirmed, with each additional nominee increasing the number of days by about 1 percent. Higher ABA ratings speed up the confirmation process, though at a decreasing rate. Having been either a federal or a state judge prior to nomination also speeds up the process by about 1 to 16 percent. Nominations made during the fourth year of a president's term increase the length of district court nominations by 29 percent and those for the circuit court by 48 percent.
Rerunning these regressions for either the number of days between the initial nomination and the hearing date or between the hearing date Lott, Jr. and the confirmation date produce similar results, though there is a noticeably longer delay for circuit court nominees after the hearing. For the circuit court, from the Carter to the Bush II Administrations, there is a 272 percent increase in the number of days between nomination and hearings but a 404 percent increase from hearings to confirmation. Just between the Clinton and Bush II Administrations there is a doubling of the number of days between hearings and confirmation for circuit court nominees. This evidence also helps answer the question of whether the increasing delays might simply arise because judges' records have become more complex over time and thus take a longer time to examine. Presumably, more complex records would require more time to review before hearing, not after the hearings have been completed. Yet, that is not consistent with the evidence.
There are, however, some differences between district and circuit court nominees, especially with respect to race, gender, and clerkships. For example, while African Americans take just as long as whites to be confirmed to district courts, they are confirmed 28 percent faster to circuit courts. For males, the results are not statistically significant but do suggest that males are confirmed faster than females for district courts but take longer for circuit courts. Having clerked for the Supreme Court hurts nominees for the circuit courts but has no effect on nominees for the district courts.
Interestingly, for both types of judicial appointments, a higher presidential approval rating at the time of the nomination results in longer confirmations. Possibly, presidents with higher approval ratings push to nominate judges that are more difficult to confirm and they might feel that they can take gambles they would not risk if their popularity were lower. A test of this is whether Republican presidents tend to nominate more conservative nominees as their approval ratings rise and whether Democratic presidents tend to nominate more liberal ones. 24 The results imply that increasing a Republican president's popularity by one percentage point increases the probability of a conservative being nominated by 1 percent and lowers the probability of a liberal being nominated by 6 percent (though the relationship with conservative nominees is not statistically significant). Similarly, for a Democratic president, increasing his popularity by one percent-
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The Judicial Confirmation Process: The Difficulty with Being Smart age point reduces the probability of a conservative being nominated by 3 percent and increases the probability of a liberal being nominated by 3 percent. Figure 2 suggested that nominees to the District of Columbia Circuit Court, the second most important court, were treated differently than those for other courts during Bush II's administration. Although there are few nominations to this court in any administration, we can still account for whether the same party controls both the presidency and the Senate and test whether the differences are statistically significant. The results in Table  2 suggest that having the same party control both the presidency and the Senate has a much bigger impact on confirmation speed than it does for all other district or circuit courts. This result is consistent with there being more at stake for nominations to this court. The estimates imply no consistent pattern over time for the length of confirmation for District of Columbia District Court nominees, but the District of Columbia Circuit Court numbers imply a "V" shaped relationship, with the length of confirmations falling from Carter to Bush I and then rising dramatically after that. The small sample means that many of the results are not statistically significant, though the fall from Carter to Bush I and the subsequent rise through Bush II are significant at least at the 1 percent level.
The first six specifications in Table 3 use the specifications in Column 6, Table 1 to examine the relationship between the Choi-Gulati composite index as well as the five Landes et al. (LLS) indexes and whether the most successful circuit court judges in terms of quantity and quality of productivity had a greater difficulty in getting confirmed. The Choi-Gulati composite index, ranging from -2.44 to 3.77 with more positive ratings implying higher quality, has a standard deviation of almost 1 (equaling 1.003). 25 The incident-rate ratio implies that increasing the Choi-Gulati composite index by one standard deviation produces a 93 percent increase in the length of the confirmation process.
The five LLS indexes also imply that the most successful judges faced the most difficult confirmation battles, though the relationship is smaller and less statistically significant than was true for the Choi-Gulati index. Three Lott, Jr. 429 25 I regressed the Choi-Gulati index on the Almanac's survey of judges' political beliefs and circuit court fixed effects and found no statistically significant relationship between political views and this measure of judicial quality. The only measure that came close to being statistically significant was whether the judge was libertarian and the coefficient was negative (-2.1, t statistic = -1.50).
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The Judicial Confirmation Process: The Difficulty with Being Smart indexes are significant at least at the 10 percent level for a two-tailed t test and two others are not (being significant merely at least at the 24 percent level for a two-tailed t test). A one standard deviation increase in these five quality indexes increases the length of the confirmation process by at least 30 percent. The most puzzling result is that while increasing total influence in terms of either the outside or inside circuit citations increases the length of the confirmation process, combining outside and inside circuit citations together is not significantly related. The results also imply that citations Regressions correspond to Column 6 in Table 1 . The negative binomial regressions with incident-rate ratios used previously in Table 1 within a circuit are relatively more important in determining opposition to confirmation, and that the implied impacts between total influence and the average per opinion are small. Judges Frank Easterbrook and Richard Posner are such extreme outliers in terms of their performance in these indexes that there is a question about how sensitive the results are to their inclusion in the sample. For example, in terms of the Choi-Gulati index, Posner's (3.77) and Easterbrooks's (2.93) ratings are almost a standard deviation and a half greater than the rating for the third judge ( J. Harvie Wilkinson (1.51) ). Yet, rerunning the regressions made very little difference in the estimates.
It is possible that both low-and high-quality nominees have difficulty being confirmed and thus that the relationship is not linear. To test this, I added in a squared value for each index shown in Table 3 . For the ChoiGulati index this did not alter the results and the coefficient on the squared term was statistically insignificant and empirically very small: the linear terms are between one and four percentage points larger than those shown in the table (18 percent, 36.5 percent, and 97.6 percent, respectively), while the coefficient on the squared terms equals only two to three percentage points. 26 The coefficient estimates were less consistent for the LLS indexes, but still generally implied that higher-quality appointments increase the length of the confirmation process, 27 though only the coefficients measuring the total influence using outside circuit citations are statistically significant at least at the 5 percent level. There was one exception to this pattern. The total influence of inside circuit citations actually has a "J" shape with respect to the length of confirmations, where it initially declines and then rises. The impact of average influence of opinions in terms of outside circuit citations also increases confirmation lengths but implies an exception to the Lott, Jr. 433 other results in that highest-quality judges actually see a decline in how long their confirmations take.
By most measures, the higher the quality of the judge, the more difficult is the confirmation process. To put it differently, evaluating the linear estimates in Table 3 at the mean judicial quality implies that a 1 percent increase in judicial quality increases the length of the confirmation process by between 1 and 3 percent.
The top half of Table 3 shows that circuit court judges who were ranked more highly tended to take much longer to get confirmed, but there is the question of whether that was true across all administrations. To look at this, the last three estimates show how higher-quality nominees fare in the Carter through Clinton Administrations. All the coefficients indicate that higherquality nominees faced more difficult confirmation fights in all the administrations and the effects are statistically significant two-thirds of the time. When fixed geographic effects are included, higher-quality judges under Reagan, Bush, and Clinton all faced significantly longer confirmations and across all the results it is hard to see any partisan differences in how Republican and Democratic judges are treated. The last estimate that accounts for all the factors that might affect the length of the confirmation process indicates that higher-quality Reagan and Bush judges suffered significantly longer confirmations than Clinton nominees in getting confirmed. For the LLS indexes, there seems to have been a significant change in the confirmation process after the Carter Administration. Nine of the 10 coefficients interacting the LLS indexes with the Reagan and Bush I Administrations imply that the most productive judges had the most difficult confirmation processes.
Choi and Gulati provide 11 different indexes on their way toward creating their composite index. Table 4 examines how each of these 11 indexes is related to the length of the confirmation process. Ten of the indexes imply that higher (more desirable) scores result in longer confirmation processes (number of published opinions, total outside circuit citations, self-citations (a proxy for self-written opinions), outside circuit citations to judge's top 20 opinions, Supreme Court citations, average outside circuit citations per majority opinions, total invocations (a measure of how important the decision was when the judge's name is mentioned), average invocations per opinion, percent of invocations attributable to majority opinion, and judicial independence), though only two of these are statistically significant (total invocations and judicial independence). The one anomaly involves citations in law reviews where more citations (higher quality) are associated -likelihood -455.753 -455.753 -456.108 -455.993 -445.777 -456.321 -452.304 -451.842 with shorter confirmation times, but even in this case it is quite statistically insignificant with a t statistic of only 0.22. As before, it is possible to examine whether these indexes have different effects across different administrations. The bottom half of Table 4 reports these interactions and indicates that higher-quality judicial nominees were most likely to face greater delays for 10 of the 11 quality measures. President Clinton's nominees ranked second in this dimension, facing longer delays for 8 of the 11 quality measures.
I also examined whether the Choi-Gulati composite index varies systematically with other factors. Accounting for the same factors as accounted for earlier in Table 1 shows that only two things are consistently related to the index: the length of the confirmation process and being renominated by the next president. Again, higher-quality judges seem to be caught up in longer confirmation fights. It also appears as if the judges who are renominated tend to be much lower-quality judges. Indeed, the impact is so large that being renominated implies that a judge who would otherwise be ranked in the top 5 percent would actually be among the bottom 5 percent.
Looking at the differences between the ex-ante and ex-post measures of judicial quality finds little relationship between the two. Using the six expost measures of judicial quality from Choi-Gulati and LLS shown in Table  3 , variables for whether the nominee attended a top-10 law school, was on the law review, served as a judicial clerk for a state supreme court, federal district or circuit court, or U.S. Supreme Court, served as a federal or state judge prior to being on the circuit court, or the American Bar Association ratings together explain no more than 11 percent of the variation in judicial quality on the bench. Only two variables have a consistent positive impact on these judicial quality ratings (whether the nominee attended a top-10 law school and whether he or she served as a judicial clerk for the U.S. Supreme Court), though even in these two cases they are usually not statistically significant. Overall, of the 54 coefficients reported, only three show a significant positive relationship at least at the 10 percent level for a two-tailed t test between ex-ante and ex-post quality and four show a similarly significant negative relationship. The ABA ratings are particularly weakly related to judicial quality, with none of the coefficients being even close to statistical significance and four of the six coefficients implying that higher ABA scores are associated with a lower-quality judge.
Does the Senate treat Republican and Democratic circuit court nominees differently? Table 5 takes Specification 6 in Table 1 and breaks down each variable into two: one interacted with a dummy for whether the Lott, Jr. president who first nominated the judge was a Republican and one for whether the nominating president was a Democrat. (There were essentially no statistically significant differences for Republican and Democratic district court nominees so those results are not reported.) The dummy variables for the different administrations are no longer included because of their collinearity with the Republican and Democratic dummies. The coefficients for most of the interactions are shown in Table 5 . Among the statistically significant differences, African-American Democrats take about 40 percent less time to get through confirmation than African-American Republicans, Republicans who had previously served as federal judges took about 40 percent less time for confirmation than Democrats with the same background, and the only clerking background that seemed to make any difference was for nominees who had clerked for a federal district court judge. So why has the length of the confirmation process increased over time? The administration dummies illustrate the increase, but they do not explain why it is occurring. Many of the variables, such as whether the Senate and presidency are controlled by the same party or when the nomination is made during a president's term, can explain some of the changes over time, but they do not explain the secular trend in the length of confirmations. One possibility is the increased polarization that has been occurring in the political process (e.g., Jones 2001; Theriault 2004) . As the parties diverge more, it may be more difficult for the parties to work together or there might simply be more at stake in process.
Political scientists have used different measures of polarization, but they all tend to be fairly similar. They use different voting indexes of member of the House or Senate and take the differences between the median voting index for each party. Theriault (2004) provides a detailed survey of these indexes. Table 6 shows the results where measures of polarization are constructed based on the Americans for Democratic Action and DW-nominate voting indexes.
28 Both measures cover the period from 1977 to 2003, and they both show that increased polarization increases the length of the confirmation process. A one percentage point change in the ADA index is associated with a 1 percent increase in the length of the confirmation process for district court judges and a three percentage point increase in the length of confirmations for circuit court judges. The impact from changes in the DW-nominate index is even larger, with a one percentage point change in the index producing a 4 percent change in the length of confirmations for district court judges and a 9 to 10 percent change in the length for circuit court judges. Lott, Jr. 
B. Confirmation Rate
The regressions that examine the confirmation rate again also confirm the simple results shown in Figure 5 . Table 7 uses the same specifications that were employed for Table 1 and provides mixed evidence on the changes in confirmation rates from Bush I to Bush II for district court nominees, while the probability consistently falls over the same period for circuit court nominees. The differences for the circuit court nominees again tend to be much more statistically significant than for the district court nominees. For example, using the logit specifications, the decline in district court confirmation rates from Clinton to Bush II was significant at the 17 percent level for an F test, and the decline for the circuit courts for the same period was significant at better than the 1 percent level. (While the logit specification is emphasized here, I have included Cox and Weibull hazard models.)
As with the regressions on the length of the confirmation process, the most important factors are unified party control of the presidency and the Senate or having at least 10 years of experience as a lawyer, being renominated by a different president, with the probability of confirmation increas- The specifications are based on those shown in Table 1 with the exception that the presidential administration dummies are replaced with measures of polarization created from either the ADA index or DW-nominate scores. Using negative binomials with incident-rate ratios to estimate the number of days. t statistics are shown in parentheses. For the F statistics, the chi-square value is shown and the number in parentheses is the probability that the difference is statistically significant. Note: Data sources are listed in Section III. Among the major data sources are: Lower Federal Court Confirmation Database, the Office of Legal Policy in the Department of Justice, biographies on federal judges from the Federal Judicial Center, the American Bar Association, Senate Judiciary Committee, Clinton Presidential Materials Project, and a Lexis-Nexis search. ing in both cases. Given the ABA's explicit rule of at least 10 years of experience, the number of years of experience seems to measure exactly what the ABA claims that it is focusing on (Hudson 2001) . Being nominated during the last six months of a president's term consistently lowered the probability of being confirmed. Being nominated any time during the fourth year of a presidency makes it much more difficult to be confirmed for the circuit court, but does not have a statistically significant effect for district courts. African Americans faced the same odds of making it onto either the district or circuit courts as whites. There were some other surprising differences. Although being a state judge improved the odds of being confirmed for a district court, being a federal judge lowered the odds of getting onto the circuit court.
Estimates that paralleled Specifications 3 and 6 in Table 3 and used the Choi-Gulati and LLS indexes to measure the confirmation rate of higherquality judges did not produce results that converged. However, redoing the results using the two measures implies that more polarization is related to a lower probability of confirmation, but the effect is only statistically significant for circuit court judges. The ADA and DW-nominate measures of polarization imply that for circuit court nominees, a one percentage point increase in these indexes produces at least a 7 percent decline in the probability of confirmation.
Finally, one can break down the confirmation rates in the same way done in Table 5 so that each one of the variables is estimated separately for Republicans and Democrats. Again, there are many differences between what affects the confirmation process for Republicans and Democrats. For example, higher ABA ratings, presidential approval ratings, unified government, and graduating from a top-10 law school all are much more important in raising the confirmation rate for Democrats than for Republicans. Being a federal or state judge is more important for Republican nominees, and male Republicans are not as disadvantaged as male Democrats.
VI. Conclusion
Major changes have occurred over time in the judicial confirmation process. The key factor seems to be that the more important the court, the greater the difficulty of having the person confirmed. Although the confirmation rates have fallen and the length of the confirmation process has lengthened Lott, Jr. dramatically, the ex-post measures of judicial quality of circuit court nominees based on citations or number of opinions or judicial independence have been decreasing over time. It is surprising how the ex ante measures of quality are so negatively correlated with the ex post measures. Where one goes to law school or if one has been on law review or whether one served as a judicial law clerk does not seem to do a very good job of predicting how well the person would do after they become a judge.
The most troubling results strongly indicate that circuit court judges who turn out to be the most successful judges, as measured by Choi and Gulati or Landes et al., faced the most difficult confirmation battles and the effect was large with a 1 percent increase in judicial quality increasing the length of the confirmation process by between 1 and 3 percent. Similarly, nominees who attended the best schools or served as clerks for the Supreme Court also faced very difficult nominations to the circuit court. One is tempted to tell bright young people desiring to make it to the circuit court to hide how bright they are.
Possibly, senators of the party opposite the president only really care about preventing the best judges from being on the circuit court because they will have the most impact. Choi and Gulati (2003:4, n. 6 ) cite those involved in the nomination process as saying that more capable judges are "better able to push the agendas . . . ." Circuit courts can overrule strong district court judges. Opponents may accept weaker circuit court nominees because they are on three-judge panels and the brighter panel members will dominate the weaker judges. Alternatively, confirmation delays may prevent a judge from doing as much damage as he or she would do if the judge were appointed immediately and circuit court judges can create more of an impact than district court judges.
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The length of the confirmation process has increased during both recent Republican and Democratic presidencies while the opposition party controlled the Senate so it is difficult to blame the problem on any particular party. The major lengthening of the confirmation process for circuit court judges started in 1997 under Clinton when the Republicans controlled
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The Judicial Confirmation Process: The Difficulty with Being Smart the Senate. The process continued to accelerate out of control when Bush II was president and the Democrats controlled the Senate and has continued at a higher rate with the introduction of judicial filibusters during the 108th Congress.
The data suggest that lumping district and circuit court nominees together misses the different changes for the confirmation rates for the two types of courts. Why these patterns have been occurring is a matter of conjecture, but they are consistent with Congress being able to prevent a president from making the most important nominations while at the same time being able to point to an overall number (largely driven by district court nominees) that appears much more accommodating.
The article properly speaks only to the nomination and confirmation processes as they relate to federal judges. Future work could compare the experience of Article III judges and the experience of other presidential nominees (e.g., cabinet secretaries).
